A Fundamental right
The transparency of public administration is essential in a democratic society. Wide access to information on issues of general interest allows the public to have an adequate view of, and to form a critical opinion on, the state of the society in which they live. Access to information, therefore, is closely related to the freedom to hold opinions and to receive and impart information and ideas, guaranteed by Article 10 European Convention on Human Rights (ECHR). One could argue that a positive obligation for the State to supply relevant information and to give access to official documents regarding matters of public interest is inherent in that article. For many years, the European Court of Human Rights was reluctant to recognize this. However, there are indications that the Court's position is changing. A European right of access to information, connected with Article 10 ECHR, is drawing near.
A large majority of the 46 Council of Europe member states recognize a statutory right of access to state-held information.
1 Many of these states have incorporated freedom of information in their constitutions. For example, Article 110 of the Netherlands Constitution stipulates that an act of parliament must regulate the principle of open government. Article 32 of the Belgian Constitution takes a step further by creating a right of access to any administrative document for everyone, subject only to restrictions prescribed by law. 2 In France, the Conseil d'État considered that the right of access to administrative documents is a 'fundamental guarantee, accorded to the citizens for the exercise of public freedoms in the sense of Article 34 of the Constitution.' 3 Many other examples could be added. In the context of European Union law, access to information has the status of a common constitutional tradition. The right of access to EU documents also is guaranteed by Article 255 EC Treaty 4 and is confirmed by the Charter of Fundamental Rights (Nice, 7 December 2000), which is integrated in the Treaty establishing a Constitution for Europe (29 October 2004) . 5 The main goal of the 5 Art. I-9 of the Treaty establishing a Constitution for Europe states that the Union shall recognize the rights, freedoms and principles set out in the Charter of Fundamental Rights, which constitutes part II of the Treaty. The Treaty itself shall enter into force only after it has been adopted by each of the signatory countries. EuConst 3 (2007) Charter is to reaffirm the fundamental rights as they result, in particular, from the constitutional traditions and international obligations common to the member states. Apart from a right of freedom of expression and information, including the freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers, laid down in Article 11 of the Charter (Article II-71 of the Treaty), Article 42 of the Charter (Article II-102 of the Treaty) provides that 'any citizen of the Union, and any natural or legal person residing or having its registered office in a Member State, has a right of access to documents of the institutions, bodies, offices and agencies of the Union, whatever their medium.' This general right of access to documents of EU institutions, bodies, offices and agencies differs from the specific right of every person to have access to his or her file, enshrined in Article 41 of the Charter (Article II-101 of the Treaty) as part of the right to good administration.
On 21 February 2002, the Committee of Ministers of the Council of Europe adopted a Recommendation on access to official documents. 6 The Recommendation contains a set of principles to be used by member states in their law and practice. The key principle is formulated in Article III. Member states should guarantee the right of everyone to have access, on request, to official documents held by public authorities. An applicant for an official document should not be obliged to give reasons for his request (Article V). Limitations of the right of access are possible, but they should be set down precisely in law, be necessary in a democratic society and be proportionate to the aim of protecting a legitimate interest (Article IV). Article II deals with the scope of the recommendation, stating: 'This recommendation concerns only official documents held by public authorities. However, member states should examine, in the light of their domestic law and practice, to what extent the principles of this recommendation could be applied to information held by legislative bodies and judicial authorities.' Finally, Article XI of the Recommendation considers it a duty of a public authority 'at its own initiative and where appropriate, to take the necessary measures to make public information which it holds when the provision of such information is in the interest of promoting the transparency of public administration and efficiency within administrations or will encourage informed participation by the public in matters of public interest.' 7 Hence, the Recommendation recognizes both an enforceable subjective right of the citizen to have access, on request, to official docu-ments and a positive obligation, a duty of the authorities, on their own initiative, to provide the public with relevant information in matters of public interest.
Recommendations are often the prelude to a treaty. Indeed, at their meeting on 3-4 May 2005, the Council of Europe Ministers' Deputies instructed the Steering Committee for Human Rights (CDDH) to prepare a legally binding instrument on access to official documents. The Steering Committee in their turn tasked the Group of Specialists on Access to Official Documents (DH-S-AC) with this activity. One of the first questions to be resolved concerned the legal form of the instrument. Should it be a self-standing convention or an additional protocol to an existing treaty? Should it be a traditional convention, fixing precise obligations for the parties, or a so-called 'framework convention' with programme-type provisions, setting out objectives which the parties undertake to pursue? And finally, should the new treaty provide for the possibility that member states accept (à la carte) some provisions and not others? In 2006, the Group of Specialists discussed a provisional text, with the advice of three civil society organizations: 'Access Info Europe', 'Article 19' and the 'Open Society Justice Initiative'. 8 The planning is that a traditional, self-standing, convention will be opened for signature in the second half of 2007.
Reluctance of the European Court of Human Rights
The right to freedom of expression in Article 10 ECHR not only protects the communicator -the person that expresses his opinion or imparts informationbut explicitly refers to the right to 'receive' information and ideas. 9 The general public as potential receivers is also protected. The Strasbourg Court has repeatedly recognized 'the right of the public to be properly informed' 10 and 'the public's right to be informed of a different perspective'.
11 A systematic censorship of schoolbooks implies, in the Court's view, a 'denial of the right to freedom of information'. 12 The Court considered 'that the public has a right to receive information as a corollary of the specific function of journalists, which is to impart information and ideas on matters of public interest.' Nevertheless, the Court stopped short of accepting a duty for the public authorities to actively provide information to the public. In the cases Leander v. Sweden, Gaskin v. United Kingdom and Guerra and others v. Italy, the Court pointed out that freedom to receive information (…) basically prohibits a government from restricting a person from receiving information that others wish or may be willing to impart to him. That freedom cannot be construed as imposing on a State, in circumstances such as those of the present case, positive obligations to collect and disseminate information of its own motion. 13 The words 'in circumstances such as those of the present case' suggest that there might be situations in which a positive obligation for the State does exist. In its case-law, however, the Court never established such a situation. 14 In its judgment of 15 June 2004 (Sîrbu and others v. Moldova), the Court made a sharp distinction between a right to receive information without interference from independent media on the one hand, and a right of access to state-held documents on the other. The Court considered that there had been no restriction of press freedom, 'since the applicants complained of a failure of the State to make public a Governmental decision concerning the military, the intelligence service and the Ministry of Internal Affairs.' Referring to its earlier case-law, the Court reiterated that 'freedom to receive information (…) cannot be construed as imposing on a State, in circumstances such as those of the present case, positive obligations to disclose to the public any secret documents or information concerning its military, intelligence service or police.' 15 Again, the door was kept ajar to decide otherwise in future cases with different circumstances.
Thanks to the right to privacy, not all applicants were sent home empty-handed. As a matter of fact, Gaskin and Guerra did win their cases. The refusal by British 14 In a decision of 7 April 1997 (Grupo Interpres v. Spain), the European Commission of Human Rights applied Art. 10 in a case concerning a refusal to allow a company free access to court archives for the purpose of obtaining information about potential borrowers. According to the Commission, Spain had not violated Art. 10 ECHR, because 'l'étendue du droit à l'accès aux informations en cause est limité par le libellé du paragraphe 2 de l'article 10 de la Convention.' In other words, Art. 10 was considered applicable, but the interference with the right to receive information was justified in the circumstances of the present case. childcare authorities to give Gaskin the information he had requested about his own childhood, without an adequate procedure, was considered to be a violation of Article 8 ECHR. Enabling people to understand their own childhood is closely connected with the right to respect for private life. It is easy to understand why the Court preferred to use Article 8 and not Article 10 in this case. Giving Gaskin the information he wanted has little to do with 'open government' and providing the public an 'adequate view of the state of society in which they live'. Moreover, access to official documents as a guarantee for democracy cannot be restricted to a specific group of persons. The right to be informed properly about matters of public interest is a right of 'everyone'. Mr. Gaskin, however, certainly would object if the British authorities had opened his personal files for view by every citizen. Information about one's childhood is a purely private matter. Gaskin had the right to know, but 'outsiders' did not.
Like Gaskin, Mrs. Guerra also successfully invoked Article 8 ECHR. The Italian government had failed to give sufficient information about certain health risks caused by a chemical factory in the area where she lived, and about evacuation plans in the event of an accident. Again, the Court decided that the State had violated a positive obligation inherent in Article 8. 16 Of course, health protection is an element of a person's private life, but one could argue that information about environmental risks is a matter of public interest as well and, therefore, relevant for a public debate. Indeed, the former European Commission of Human Right was of the opinion that the passive attitude of the Italian authorities in that case was a violation of Article 10 ECHR.
17 However, as we have seen, the Court finally decided that Article 10 was not applicable. Sceptics concluded that a positive obligation to provide information could be deduced from this article only in theory. They remarked that the text of Article 10 reflects the character of a negative right, as appears from the words 'without interference by public authority'.
The sceptic view was corroborated by the Roche judgment in 2005, when the Court decided once more that a refusal to give information was a violation of Article 8, but not of Article 10 ECHR. 18 In Roche, the Grand Chamber of the 16 For the sake of completeness, it should be noted that Art. 8 is not the only article to impose positive obligations on the State to give access to state-held information to specific persons. The same is true for Art. 6 ECHR. Refusal by national tribunals to give access to certain legal documents can jeopardize the right to a fair hearing in a civil or criminal procedure: ECtHR Court referred to the Leander, Gaskin and Guerra judgments and saw no reason 'not to apply this established jurisprudence'. However, there are a few developments and perspectives as to why the 'established jurisprudence' of the European Court of Human Rights in the future might find a new approach regarding the application of Article 10 of the Convention and the right of access to public documents.
Positive obligations and new perspectives
19 In other judgments, the Court considered that Article 10 required positive measures of protection in contractual relations between individuals.
20 More generally, Alastair Mowbray, referring to the writings of Shue, states that all basic rights in the European Convention involve both negative and positive duties, although the specific balance between both categories will vary according to the particular right at issue. Even apparently 'negative rights', such as the prohibition of torture contained in Article 3, can embody significant positive obligations (e.g., to take vulnerable children into public care to protect them from abuse by their parents).
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Legislative initiatives within the Council of Europe, directed at strengthening the right of access to official documents, will stimulate the Court to accept that a positive obligation exists to provide relevant information to the general public. In its jurisprudence, the Court acknowledges that Recommendations by the Committee of Ministers of the Council of Europe can be relevant for the interpretation of the Convention. 22 23 However, an explanation could be that the information requested by Mr Roche was directly relevant for his personal health, which brings the matter essentially into the ambit of Article 8. Indeed, the Court decided that Article 8 had been violated. If the Recommendation on access to official documents is to be followed by a binding Treaty in 2007 or in 2008, the arguments for changing the Guerra approach would gain strength. After all, the Convention is a living instrument that has to be interpreted in the light of present day conditions. As the Grand Chamber of the European Court of Human Rights has stated in 2002:
While the Court is not formally bound to follow its previous judgments, it is in the interest of legal certainty, foreseeability and equality before the law that it should not depart, without good reason, from precedents laid down in previous cases (..). However, since the Convention is first and foremost a system for the protection of human rights, the Court must have regard to the changing conditions within the respondent State and within Contracting States generally and respond, for example, to any evolving convergence as to the standards to be achieved (..). It is of crucial importance that the Convention is interpreted and applied in a manner which renders its rights practical and effective, not theoretical and illusory. A failure by the Court to maintain a dynamic and evolutive approach would indeed risk rendering it a bar to reform or improvement. 24 The Strasbourg Court also could draw inspiration from its American counterpart, the Inter-American Court of Human Rights. On 19 September 2006, the InterAmerican Court issued judgment in the case Claude Reyes and others v. Chile, concerning a refusal to give access to information. 25 Three environmental activists had requested information relating to the approval of a major logging project. At the time, Chile had no statute guaranteeing access to information and the authorities simply ignored the request. Before the Inter-American Court, the applicants relied on Article 13 of the Inter-American Convention on Human Rights, protecting -among other things -the freedom to seek and receive information.
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The Inter-American Court unanimously found a violation of this article, stating 'that Article 13 of the Convention protects the rights of all individuals to request access to State-held information, with the exceptions permitted by the restrictions established in the Convention.' 27 The restrictions regime of Article 13 closely resembles that of 'our' Article 10 ECHR: a restriction must be prescribed by law and be necessary for a legitimate aim. Interestingly, the Inter-American Court stressed the connection between the right of access to information held by the State and democracy. 28 26 It should be noted that, in contrast with Art. 10 ECHR and similar to Art. 19 ICCPR, the right guaranteed by Art. 13 of the American Convention on Human Rights (ACHR) also includes the freedom 'to seek' information and ideas, apart from the right to impart and receive information and ideas. Art. 13.1 ACHR states: 'Everyone has the right to freedom of thought and expression. This right includes freedom to seek, receive, and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the form of art, or through any other medium of one's choice.' Art. 13.3. ACHR guarantees that 'the right of expression may not be restricted by indirect methods or means (...) or by any other means tending to impede the communication and circulation of ideas and opinions', see <www.oas.org>. This difference in wording between Art. 13 ACHR and Art. 10 ECHR however is not substantial. In recent case-law, the ECtHR has recognized that Art. 10 ECHR also includes the right to seek information. The Court, e.g., considered an interference with the right of a journalist to gather and to investigate information under the scope of Art. 10 ECtHR. The Court noted that the case did not concern the restraining of a publication as such or a conviction following a publication, but a preparatory step towards publication, namely a journalist's research and investigative activities. The Court emphasized that this phase also fell within its scrutiny and even called for the most scrupulous examination on account of the great danger represented by that sort of restriction on the freedom of expression. In the original wording of the Court, the protection of Art. 10 implies 'les activités de recherche et d'enquête d'un journaliste. A ce titre, il y a lieu de rappeler que non seulement les restrictions à la liberté de la presse visant la phase préalable à la publication tombent dans le champ du contrôle par la Cour, mais qu'elles présentent même des grands dangers et, dès lors, appellent de la part de la Cour l'examen le plus scrupuleux', ECtHR 25 April 2006, Dammann v. Switzerland, § 52, see <www.echr.coe.int>. A right to seek information is also recognized in the Declaration on the freedom of expression of the Committee of Ministers of the Council of Europe, 29 April 1982, in which reference is made to the right of everyone 'regardless of frontiers, to express himself, to seek and receive information and ideas, whatever their source, as well as to impart them under the conditions set out in Article 10 of the European Convention on Human Rights', <www.coe.int/t/e/human_rights/media>. 27 In § 77, the Court considered: 'la Corte estima que el artículo 13 de la Convención (..) protege el derecho que tiene toda persona a solicitar el acceso a la información bajo el control del Estado, con las salvedades permitidas bajo el régimen de restricciones de la Convención.' 28 § 84-87. In § 86 the Court considered: 'El acceso a la información bajo el control del Estado, que sea de interés público, puede permitir la participación en la gestión pública, a través del control social que se puede ejercer con dicho acceso. ' It is a non-political civil association whose mission it is to protect nature and the countryside. The association supports the enforcement of alternative methods of acquiring energy that are less of a burden to the environment and, above all, to limit the excessive consumption of energy by looking at ways of saving it. The association also attempts to act as a counter-balance to what it considers 'the one-sided nuclear lobby campaign enforcing the completion of the Temelín Nuclear Power Plant': <www.jihoceskematky.cz/en/index.php>.
Constitutional Effects of the Decision in Pupino

The Sdrueni JihoÈeské Matky decision
On 10 July 2006, the European Court of Human Rights gave an admissibility decision in the case Sdrueni Jihoèeské Matky v. Czech Republic. 29 The case concerned a refusal to give an ecologist Non-Governmental Organisation access to documents and plans regarding a nuclear power station. Although the Court decided that there had not been a breach of Article 10, it explicitly recognized that the refusal by the Czech authorities was an interference with the right to receive information. Hence, the refusal had to meet the conditions set forth in Article 10 § 2. The Court declared the application manifestly ill founded, because the criteria in § 2 had been met. It considered that the Czech authorities had motivated their refusal in a pertinent and sufficient way. Next, the refusal was justified for the protection of the rights of others (industrial secrets), in the interest of national security (risk of terrorist attacks) and for the protection of health. The Court also emphasized that the request to have access to essentially technical information about the nuclear power station did not reflect a matter of public interest. For us, the crucial point however is the fact that Article 10 was considered to be applicable in the first place.
The relevant passage in the decision reads as follows:
In its judgments Guerra and others vs. . En l'occurence, la requérante a demandé de consulter des documents administratifs qui étaient à la disposition des autorités et auxquels on pouvait accéder dans les conditions prévues par l'article 133 de la loi sur les constructions, contesté par la requérante. Dans ces conditions. la Cour admet que le rejet de ladite demande a constitué une ingérence au droit de la requérante de recevoir des informations' (voir, mutatis mutandis, Grupo Interpres S. In the present case, the applicant requested permission to consult administrative documents which were at the disposal of the authorities and to which citizens could have access under the conditions prescribed by Article 133 of the Construction Act, contested by the applicant. Under these circumstances, the Court recognizes that the rejection of the afore-said request constituted an interference with the right of the applicant to receive information (see, mutatis mutandis, Grupo Interpres S.A. vs. Spain, no. 32849/96, decision of the Commission of 7 April 1997, Decisions and Reports 89, p. 150). 30 
Looking ahead
Is Sdrueni Jihoèeské Matky the beginning of a new era? The Court does not pay much attention to the difference with its earlier case-law. There could be a simple explanation for the fact that Article 10 was applicable this time, in contrast with the Guerra and Roche judgments. Maybe 'the circumstances of the present case' were decisive. In the passage, quoted above, the Courts mention three characteristics of the Sdrueni Jihoèeské Matky case.
-The applicant organization had filed a request. The refusal of a request for information indeed is not the same as the failure by the authorities to spread information motu proprio. In the Guerra judgment and in the Roche judgment, the Court explicitly stated that the freedom guaranteed by Article 10 cannot be construed as imposing on a State positive obligations to collect and disseminate information of 'its own motion'. 31 The Sdrueni Jihoèeské Matky decision explicitly refers to this established jurisprudence of the Court as not willing to derive from Article 10 an obligation of the State to provide information to the public motu proprio. It is to be underlined however that in other judgments and decisions of the Court, Article 10 has been declared inapplicable also in cases where the applicant had requested information or had sought access to personal records. 32 In the Sdrueni Jihoèeské Matky decision, the Court, by clearly emphasizing the circumstance that the applicant had filed a request to have access to administrative documents, upgraded this circumstance to a relevant, if not decisive, element in order to make Article 10 applicable.
-The information was contained in administrative documents held by the public authorities. Therefore, the authorities did not need to collect, even less create, the information requested by the applicant. -Unlike the applicant, other citizens had or could have access to the information, under the conditions prescribed by the Czech legislation.
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In the Sdrueni Jihoèeské Matky decision, the Court firmly puts forward that under such circumstances a refusal to provide a citizen or a legal person with the requested administrative documents must be in accordance with Article 10 of the Convention. The Sdrueni Jihoèeské Matky decision also makes clear that the right to have access to public documents cannot be an absolute one: 'as the exercising of the right to receive information can damage the right of others, the security of the state or the public health, the scope of the right to have access to the relevant information is limited by the wording of the second paragraph of Article 10 of the Convention.' 34 This approach brings the evaluation of a refusal of the right of access to public documents within the scope of the conditions set forth in Article 10 § 2 of the Convention, which implies that such a refusal must be prescribed by law, be based on a legitimate aim and especially must be necessary in a democratic society. Referring to the case-law of the Strasbourg Court, this means that when the requested documents are related to a matter of public interest, a matter of serious public concern or an ongoing political debate, the states will be under a strict scrutiny as to whether the reasons invoked to refuse a request for access to such documents were relevant and sufficient. 35 It is important that, for the first time, the European Court of Human Rights actually applied Article 10 ECHR in an access to information case. Hopefully, further steps will follow. The material provisions of the future treaty on access to information, currently under discussion in the Council of Europe, therefore can be important guidelines. It is probable that this treaty will establish a monitoring system of its own. A traditional mechanism of follow-up is to confer the monitoring task on a committee of experts representing the States. Typically, these experts only have the power to make recommendations. For a human right essential in a democratic society, that is not sufficient. The national authorities and domestic courts directly applying the European Convention on Human Rights, and if need be the European Court of Human Rights, should fill the gap by judging individual complaints under Article 10 ECHR. 36 The Inter-American Court of Human Rights in 2006 has set a good example.
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